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INTEREST OF AMICI CURIAE

Amici curiae are organizations that support public access to information about
the actions and operations of the District of Columbia government and rely on public
records laws to gain access to records to do their work. Together, the amici have
substantial expertise in how the District of Columbia Freedom of Information Act
(DC FOIA or the Act) operates in practice.

The D.C. Open Government Coalition is a nonprofit organization established
in 2009 to enhance public access to government information and ensure the trans-
parency of government operations of the District of Columbia. The Coalition edu-
cates officials and the public about the principles and benefits of open government
in a democratic society, advocates for improved processes by which the public can
access government records, and provides training to members of the public on how
to gain access to information about the functioning of the District government.

The American Civil Liberties Union of the District of Columbia (ACLU-DC)
is a nonprofit organization with more than 14,000 local members, which for more
than sixty years has sought to protect and expand civil liberties and civil rights for
people who live in, work in, and visit the District of Columbia. ACLU-DC frequently
uses DC FOIA to obtain information in the service of its mission. ACLU-DC has

also had to file lawsuits to compel compliance with its requests for information under



DC FOIA; the courts’ ability to enforce the requirements of that statute is thus of
ongoing importance to ACLU-DC.

The DC Fiscal Policy Institute (DCFPI) is a nonprofit organization that pro-
motes opportunity and widespread prosperity for all residents of the District of Co-
lumbia through thoughtful policy solutions. DCFPI accomplishes this through re-
search and analysis, direct engagement with policymakers, and strategic partnerships
with other organizations and individuals. It uses and requests government data and
records to analyze policy decisions and program implementation and to prepare ad-
vocates and community members to engage and shape government decisions.

Public Citizen is a nonprofit consumer advocacy organization that advocates
on a wide range of issues involving openness and integrity in government, the pro-
tection of consumers and workers, and public health and safety. Public Citizen pro-
motes government accountability by requesting agency records to inform the public
about government activities, providing advice to people who seek access to infor-
mation held by government agencies, and litigating to challenge unwarranted with-
holding of government records.

The Reporters Committee for Freedom of the Press is an unincorporated non-
profit association. The Reporters Committee was founded by leading journalists and
media lawyers in 1970 when the nation’s news media faced an unprecedented wave

of government subpoenas forcing reporters to name confidential sources. Today, its



attorneys provide pro bono legal representation, amicus curiae support, and other
legal resources to protect First Amendment freedoms and the newsgathering rights
of journalists.

The Society of Professional Journalists (SPJ), a nonprofit organization, is the
nation’s most broad-based journalism organization, with a long history of advocat-
ing for freedom of information, press freedom, and journalistic ethics. Amicus, the
Washington, D.C., Professional Chapter (SPJ DC Pro), includes SPJ members who
produce news for local, regional and national media, and whose work directly de-
pends on access to District government records. The Chapter embraces the Society’s
conviction that a well-informed public is crucial to self-government, and actively
promotes freedom of information. Without access to government records—agency
budgets, practices and policies—journalists cannot provide information citizens
need to hold elected officials accountable.

Amici believe that D.C. Code § 2-536, which requires public bodies in the
District of Columbia to make certain categories of information available online with-
out a written request, provides an effective and efficient way for members of the
public to learn about the government’s activities and operations.

The District of Columbia takes the position that there is no private right of
action to enforce § 2-536 and that the Superior Court lacks authority to enjoin vio-

lations of § 2-536. Amici are filing this brief because adoption of that position would



undercut § 2-536’s affirmative disclosure requirements. The brief explains that DC
FOIA’s administrative appeal and judicial review provisions authorize actions seek-
ing to enforce § 2-536 and allow courts to order public bodies to comply with the
provision. The brief also explains that courts may order public bodies to comply with
§ 2-536 on a prospective or ongoing basis.

All parties have consented to the filing of this brief.

BACKGROUND AND SUMMARY OF ARGUMENT

DC FOIA promotes the “public policy of the District of Columbia ... that all
persons are entitled to full and complete information regarding the affairs of govern-
ment and the official acts of those who represent them as public officials and em-
ployees.” D.C. Code § 2-531. Generally, under the Act, a person who wants access
to a public record must submit a request for the record to the relevant public body.
See id. § 2-532(c)(1). However, DC FOIA declares certain categories of information
to be “public information” that “do not require a written request.” Id. § 2-536(a).
Public bodies within the District of Columbia must make records within these cate-
gories “available on the Internet or, if a website has not been established by the pub-
lic body, by other electronic means.” Id. § 2-536(b) (applicable to records created
on or after November 1, 2001). To help ensure compliance with the law, DC FOIA
contains administrative appeal and judicial review provisions authorizing a person

who was “denied the right to inspect a public record” to petition the Mayor, allowing



the person to file suit if the petition to the Mayor is unsuccessful, and authorizing
the Superior Court hearing the suit to “enjoin the public body from withholding rec-
ords and order the production of any records improperly withheld from the person
seeking disclosure.” Id. § 2-537(a), (b).

In this case, plaintiff-appellee Terris, Pravlik & Millian, LLP (TPM) submit-
ted a DC FOIA request to the Executive Office of the Mayor, seeking certain docu-
ments that fall within the scope of § 2-536(a)(6A), which requires public bodies to
make available:

Budget requests, submissions, and reports available electronically that

agencies, boards, and commissions transmit to the Office of the Budget

and Planning during the budget development process, as well as reports

on budget implementation and execution prepared by the Office of the

Chief Financial Officer, including baseline budget submissions and ap-

peals, financial status reports, and strategic plans and performance-

based budget submissions.

The District of Columbia denied TPM’s request, and TPM appealed to the Office of
the Mayor. When the applicable time limits passed without a response to its appeal,
TPM filed this case. TPM’s complaint included allegations that “DC FOIA obligates
the District to make available on a public Internet website or by other electronic
means the documents requested by TPM,” and that the “District has a policy or prac-

tice of failing to make the documents available to the public electronically.” Joint

Appendix (JA) 28. It requested that the Superior Court, among other things, “[o]rder



the District to make available on a public internet website or by other electronic
means all documents as required by D.C. Code 2-536(a)(6A) and 2-536(b).” JA 28.

The Superior Court granted summary judgment to TPM and ordered the Dis-
trict to produce the documents requested by TPM, to comply with D.C. Code § 2-
536(a)(6A), and to publish the required documents pursuant to § 2-536.

On appeal, the District argues, among other things, that “DC FOIA’s publica-
tion requirement includes no provision for private enforcement,” that the “only in-
junctive remedy available to a requester under DC FOIA is to obtain copies of the
requested documents,” and that the Superior Court lacked authority to order “pro-
spective publication.” Appellant’s Br. 1, 38. The District’s narrow interpretation of
DC FOIA, however, conflicts with the statute’s plain text, which provides a cause
of action to people denied the right to inspect records—not only to people who filed
FOIA requests that were denied—and which broadly authorizes the court to “enjoin
the public body from withholding records.” D.C. Code § 2-537(b). It is also incon-
sistent with the powers inherent in an equity court and with DC FOIA’s explicit
direction that the law be “construed with the view toward expansion of public ac-
cess.” Id. § 2-531.

D.C. Code § 2-536 provides an important means for members of the public to
learn about “the affairs of government and the official acts of those who represent

them.” Id. § 2-531. It allows members of the public to peruse documents such as



final opinions, public body meeting minutes, and pending applications for building
permits, see id. § 2-536(a), without having to be able to identify ahead of time which
specific documents will be of interest, and without having to wait for the public body
to respond to a request. The right of members of the public to seek, and the power
of the court to order, relief to remedy violations of § 2-536’s requirements is im-
portant to ensure that public bodies within the District take those requirements seri-
ously and provide members of the public with access to important information with-
out delay. This Court should hold that DC FOIA authorizes actions seeking declar-
atory and injunctive relief to remedy violations of § 2-536, that the Superior Court
may order public bodies to comply with § 2-536’s posting requirements, and that the
Superior Court may require public bodies to comply with § 2-536 on a forward-
looking or ongoing basis.
ARGUMENT

I. DC FOIA authorizes actions seeking declaratory and injunctive relief to
remedy violations of D.C. Code § 2-536.

DC FOIA authorizes actions to enforce § 2-536. Section 2-536 requires public
bodies to make certain records available to the public online, giving members of the
public a right to inspect those records without having to file a “written request for
information.” D.C. Code § 2-536(a). With exceptions not relevant here, the Act pro-
vides that “any person denied the right to inspect a public record of a public body

may petition the Mayor to review the public record to determine whether it may be



withheld from public inspection.” Id. § 2-537(a). If the Mayor denies a petition or
does not respond in the applicable time limits, “the person seeking disclosure may
institute proceedings for injunctive or declaratory relief in the Superior Court for the
District of Columbia.” Id. § 2-537(a)(1).

Nothing in these provisions suggests that the cause of action in § 2-537(a)(1)
is inapplicable to people challenging violations of § 2-536. Such people are “denied
the right to inspect a public record” when a public body fails to post online a record
that the public body is required by law to post. Id. § 2-537(a). And such people are
“seeking disclosure” of the records by seeking to have them placed online, as re-
quired by § 2-536(b). Id. § 2-537(a)(1). Accordingly, § 2-537(a)(1) authorizes such
people to “institute proceedings for injunctive or declaratory relief in the Superior
Court for the District of Columbia.”

The District’s position that DC FOIA does not authorize a cause of action to
enforce § 2-536 runs counter to the purposes of the statute and to the statutory re-
quirement that DC FOIA “be construed with the view toward expansion of public
access.” Id. § 2-531. DC FOIA “seeks to permit access to official information long
shielded unnecessarily from public view and attempts to create a judicially enforce-
able public right to secure such official information from possibly unwilling official
hands.” Washington Post Co. v. Minority Bus. Opportunity Comm’n, 560 A.2d 517,

521 (D.C. 1989) (quoting EPA v. Mink, 410 U.S. 73, 80 (1973)). Section 2-536



reflects the D.C. Council’s determination that certain records are of such interest or
importance that they should be made affirmatively available online without a written
request. The District’s interpretation of the statute, however, deprives members of
the public of any means of enforcing their right to access the records online and
requires interested persons to file FOIA requests asking for the records to be released
to them individually if they want to vindicate their right to access the records, despite
§ 2-536’s explicit requirement that the records be made available without a request.
That interpretation thus “collapses an agency’s affirmative responsibility to post cer-
tain records ... into an agency’s responsibility to respond to requests for copies of
documents,” Animal Legal Def. Fund v. United States Dep’t of Agric., 935 F.3d 858,
872 (9th Cir. 2019) (ALDF) (addressing the federal FOIA), and turns § 2-536 into
little more than a suggestion. In contrast, construing the statute in accordance with
its plain text to allow causes of action to remedy violations of § 2-536 respects § 2-
536’s distinction between records that are “specifically made public information”
and those that are not, D.C. Code § 2-536(a), and furthers DC FOIA’s overall ani-
mating policy of fostering “expansion of public access,” id. § 2-531.

II. DCFOIA authorizes the Superior Court to order agencies to comply with
D.C. Code § 2-536.

A. Where an action is brought to enforce § 2-536, DC FOIA provides the
Superior Court authority to order agencies to comply with the statute by posting

records online. DC FOIA provides that, in any suit filed under its judicial review



provisions, “the Superior Court for the District of Columbia may enjoin the public
body from withholding records and order the production of any records improperly
withheld from the person seeking disclosure.” D.C. Code. § 2-537(b). To “withhold”
means “to hold back from action.” Withhold, The Merriam-Webster.com Dictionary,
https://www.merriam-webster.com/dictionary/withhold. In the context of § 2-536, a
public body “withholds” records when it “holds back from” publicly posting those
records online—the “action” required by that statutory mandate. See New York Legal
Assistance Grp. v. Bd. of Immigr. Appeals, 987 F.3d 207, 219 (2d Cir. 2021)
(NYLAG) (noting that “it is entirely natural to say that an agency ‘withholds’ docu-
ments when it fails to publish them in violation of a direct statutory command that
they be published in a manner accessible to the public”). Accordingly, a plaintiff
who alleges that a public body has not posted records online as required by § 2-536
is alleging that the public body has withheld the records. And a court that issues an
order requiring a public body to cease its failure to post documents online is “en-
join[ing] the public body from withholding records.” D.C. Code § 2-537(b). That
relief falls squarely within the bounds of § 2-537(b).

Emphasizing that § 2-537(b) authorizes the Superior Court to “‘enjoin the
public body from withholding records and order the production of any records im-
properly withheld from the person seeking disclosure,”” the District contends that

“the court may order production of improperly withheld documents to an individual
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requester,” but may not “require documents to be published on the internet.” Appel-
lant’s Br. 3637 (quoting D.C. Code § 2-537(b); emphasis added by Appellant). As
an initial matter, the assumption that the authorization to “order the production of
any records improperly withheld from the person seeking disclosure,” encompasses
only production to the specific complainant is unwarranted. Records that have not
been posted online as required by law are being withheld from the person seeking
disclosure, as well as from other members of the public. And a court “could order
‘the production’ by ordering the agency to post records” online. ALDF, 935 F.3d at
871 n.14.

In any event, § 2-537(b) expressly authorizes the Superior Court to “enjoin
the public body from withholding records” in addition to authorizing the court to
“order the production of any records improperly withheld from the person seeking
disclosure.” The use of the conjunctive “and” indicates that the Superior Court has
the power to issue injunctive relief beyond merely compelling production of records
to particular requesters. Cf. Bruesewitz v. Wyeth LLC, 562 U.S. 223,236 (2011) (ex-
plaining the conjunctive role of “and” is the “linking [of] independent ideas”). Fo-
cusing only on the language authorizing courts to order the production of records
improperly withheld from the person seeking disclosure “ignores half of the statuto-
rily authorized remedies.” Smith v. U.S. Immigr. & Customs Enf’t, 429 F. Supp. 3d

742,767 (D. Colo. 2019).
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That § 2-537(b) does not limit the Superior Court’s authority to ordering the
production of records to specific requesters is reinforced by Renegotiation Board v.
Bannercraft Clothing Co., 415 U.S. 1, 18-20 (1974). There, the Supreme Court ex-
plained that federal FOIA’s judicial review provision, which authorizes courts “to
enjoin the agency from withholding agency records and to order the production of
any agency records improperly withheld from the complainant,” does not create an
“exclusive remedy.” 415 U.S. at 20 (addressing 5 U.S.C. § 552(a)(4)(B)). Noting the
“broad language of the FOIA, with its obvious emphasis on disclosure and with its

29 ¢

exemptions carefully delineated as exceptions,” “the truism that Congress knows
how to deprive a court of broad equitable power when it chooses so to do,” and “the
fact that the Act, to a definite degree, makes the District Court the enforcement arm”
of the statute, the Supreme Court found “little to suggest ... that Congress sought to
limit the inherent powers of an equity court.” Id. at 19-20. Citing Renegotiation
Board, this Court has stated that DC FOIA likewise “does not limit the inherent
power of a court to grant equitable relief.” Barry v. Washington Post Co., 529 A.2d
319, 321 (D.C. 1987). Although the Superior Court’s equitable powers are not lim-
itless—they do not include, for example, the power to create exemptions that are not
in the statute, id—ordering public bodies to comply with the statute does not come

close to the edge of the court’s authority. Instead, that relief falls well within the

scope of § 2-537(b).
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B. Notwithstanding the plain meaning of § 2-537(b)’s statutory text and the
Superior Court’s inherent powers to grant relief, the District contends that the statute
does not authorize the Superior Court to order agencies to publish documents online.
It relies primarily on Citizens for Responsibility & Ethics in Washington v. United
States Department of Justice, 846 F.3d 1235 (D.C. Cir. 2017) (CREW), in which the
D.C. Circuit concluded that although federal FOIA allows plaintiffs to bring an ac-
tion to enforce its affirmative disclosure requirement (sometimes referred to as the
“reading-room provision”), federal FOIA’s judicial review provision does not au-
thorize a court “to issue an injunction mandating that an agency ‘make available for
public inspection’ documents subject to the reading-room provision.” 846 F.3d at
1240, 1243 (citation omitted). Instead, CREW held, a court may address a violation
of the reading-room provision by “requir[ing] disclosure of documents ... only to
[the plaintiff], not disclosure to the public.” 846 F.3d at 1244.

CREW’s interpretation of federal FOIA’s judicial review provision, however,
1s a minority position in the federal courts of appeals. Both the Second and Ninth
Circuits have explicitly rejected it, see NYLAG, 987 F.3d at 214; ALDF, 935 F.3d at
875, and this Court should likewise decline to follow it. As the Second Circuit
pointed out, CREW “spent little time parsing the text of the statute.” NYLAG, 987
F.3d at 214. Instead, CREW’s conclusion about federal FOIA’s judicial review pro-

vision reflected the panel’s view that it was bound by a prior decision, Kennecott
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Utah Copper Corp. v. United States Department of Interior, 88 F.3d 1191, 1202—-03
(D.C. Cir. 1996), which held that federal FOIA does not authorize a court to order
publication of a document in the Federal Register. Kennecott reasoned in part that
such relief did not fall within a court’s authority to “order the production of any
agency records improperly withheld from the complainant” under federal FOIA’s
judicial review provision. Kennecott did not, however, expressly address whether a
court’s additional power under that provision to “enjoin the agency from withhold-
ing any records” could support relief beyond ordering production of records to the
plaintiff.

CREW acknowledged that Kennecott did not discuss the scope of the statutory
language authorizing injunctions against the withholding of records, but concluded
that Kennecott “implicitly” considered that language and limited the scope of federal
FOIA’s judicial review provision “as a whole” to remedies solely for the plaintiff.
846 F.3d at 1244. Thus, CREW concluded that it was bound by circuit precedent,
compelling it to reach the paradoxical conclusions that federal FOIA’s judicial re-
view provision authorizes injunctive relief to remedy violations of the reading-room
provision but that such relief may not require compliance with that provision.

Here, this Court is not bound by precedent requiring an illogical “mismatch”
between the statutory obligation under a reading-room provision and the remedies

available under a judicial review provision. CREW, 846 F.3d at 1246. And a more
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recent D.C. Circuit case involving the same parties as in CREW, Citizens for Re-
sponsibility & Ethics in Washington v. United States Department of Justice, 922 F.3d
480, 485 (D.C. Cir. 2019), appears to read CREW “narrowly,” suggesting that the
D.C. Circuit itself may “have reservations about the interpretation of the remedial
provision expressed in CREW.” NYLAG, 987 F.3d at 214; see also ALDF, 935 F.3d
at 876 (stating that “D.C. Circuit law on this issue does not seem settled”).

Rather than following CREW, which did not analyze the language permitting
a court to enjoin an agency from withholding records, this Court should follow the
Ninth and Second Circuits, which did. As the decisions in ALDF and NYLAG
demonstrate, and as the discussion above explains, analysis of that statutory lan-
guage “support[s] the position that courts may order” agencies to comply with the
online posting requirement. NYLAG, 987 F.3d at 214. “The words ‘to enjoin the
agency from withholding agency records’ ... mean what they say: FOIA authorizes
district courts to stop the agency from holding back records it has a duty to make
available, which includes requiring an agency to post ... documents online.” ALDF,
935 F.3d at 869. “That the statute uses broad words to vest expansive equitable au-
thority in district courts does not create ambiguity or vagueness.” Id.

C. The District’s interpretation of DC FOIA creates a disconnect between the
legal violation at issue—the failure to comply with § 2-536—and the remedy for that

violation. The District contends that the Superior Court’s authority in a DC FOIA
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case is limited to “order[ing] production of improperly withheld documents to an
individual requester.” Appellant’s Br. 37. The purpose of § 2-536, however, is to
ensure that agencies affirmatively and continuously provide records to the public
without the need for individual members of the public to file FOIA requests. If an
agency is violating § 2-536, an order requiring the agency to produce the records
solely to an individual requester does not remedy that violation. To the contrary,
insisting that anyone who wants the records must request them perpetuates the vio-
lation.

Moreover, an order requiring an agency to produce records solely to an indi-
vidual requester does not provide the public access to information envisioned in § 2-
536. Section 2-536 declares that certain records are “specifically made public infor-
mation.” D.C. Code § 2-536(a) (emphasis added). And DC FOIA requires that its
provisions be construed with “the view towards expansion of public access.” Id. § 2-
531 (emphasis added). The District’s contention that DC FOIA only permits courts
to order the release of records to individual plaintiffs is incongruous with DC FOIA’s
focus on public access rights.

In addition, limiting the Superior Court’s authority in the manner proposed by
the District would pose practical barriers to achieving § 2-536’s purposes. That lim-
itation would require any plaintiff who seeks to vindicate her right to access materi-

als that are required to be made available online to choose between two unpalatable
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options: either shouldering the burden of requesting, accepting, and housing all the
materials that the agency has wrongfully withheld from its website or requesting
specific records on a periodic basis and accepting the delays inherent in the process
of making individual requests. Either way, to keep current, the plaintiff would have
to file subsequent requests for new and updated documents and accept the costs and
delays involved. And either way, the plaintiff would have to accept something dif-
ferent from, and more burdensome than, what DC FOIA requires: namely, the ability
to access the materials online. DC FOIA’s statutory language does not support, let
alone require, this result, and the result does not comply with DC FOIA’s require-
ment that the statute “be construed with the view toward expansion of public access.”
D.C. Code § 2-531.

III. DC FOIA authorizes the Superior Court to order disclosure of records
on a prospective basis to remedy ongoing violations of § 2-536.

Under DC FOIA, a Superior Court may order public bodies to publish records
on a forward-looking or ongoing basis. As discussed above, DC FOIA authorizes
the Superior Court to “enjoin the public body from withholding records and order
the production of any records improperly withheld from the person seeking disclo-
sure.” D.C. Code § 2-537(b). An order requiring a public body to publish records
prospectively is an order “enjoin[ing] the public body from withholding records.”
Nothing in that language forecloses the Superior Court from ordering disclosure on

a forward-looking or ongoing basis.
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Arguing that the Superior Court lacked authority to order prospective posting
of records, the District states that DC FOIA’s disclosure requirements “refer[] to
information that already exists.” Appellant’s Br. 38 (quoting Humane Soc’y v.
United States Fish & Wildlife Serv., 838 F. App’x 721, 731 (4th Cir. 2020)). But § 2-
536 requires disclosure on an affirmative and ongoing basis. And the issue is not
what records an agency must currently disclose, but what remedial authority a court
has when faced with an agency that is violating disclosure requirements.

With respect to remedial authority, the District notes that the statute “provides
that the court may ‘order the production of any records improperly withheld.”” Ap-
pellant’s Br. 39 (quoting § 2-537(b)). True, but as discussed above, that statement
tells only half the story: Section 2-537(b) also authorizes courts to “enjoin the public
body from withholding records.” An order requiring an agency to make records
available on a forward-looking or ongoing basis falls squarely within that judicial
authority.

Moreover, DC FOIA does not limit “the inherent power of a court to grant
equitable relief.” Barry, 529 A.2d at 321. Those inherent powers include the power
to grant prospective injunctive relief. See, e.g., Mbakpuo v. Ekeanyanwu, 738 A.2d
776, 782 (D.C. 1999) (noting that the “purpose of an injunction is to prevent future
violations ... and, of course, it can be utilized even without a showing of past wrongs”

(citation omitted)). Thus, even CREW had “little trouble concluding that a district
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court possesses authority to grant ... a prospective injunction with an affirmative
duty to disclose,” that is, an injunction that “would apply to [records] not yet written”
and would impose a duty to disclose “without need for a specific prior request.”
CREW, 846 F.3d at 1241, 1242.

Section 2-536’s operation would be severely undercut if, in the face of ongo-
ing violations, the Superior Court could not issue prospective relief and, instead, an
interested member of the public, entitled by law to online access to the records, each
year had to await the violation and then sue to correct it. DC FOIA does not place
such a limit on the Superior Court’s authority to remedy the District’s ongoing vio-
lations of its obligations to post records online under § 2-536.

CONCLUSION

This Court should hold that DC FOIA authorizes actions seeking declaratory
and injunctive relief to remedy violations of § 2-536, that the Superior Court may
order public bodies to comply with § 2-536’s online posting requirement, and that
the Superior Court may order public bodies to comply with § 2-536 on a forward-
looking or ongoing basis.

Respectfully submitted,

/s/ Adina H. Rosenbaum

Adina H. Rosenbaum

Allison M. Zieve

Public Citizen Litigation Group

1600 20th Street NW
Washington, DC 20009
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