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STATEMENT OF INTEREST

Amicus curiae ACLU of Northern California (“ACLU-NC”) is a regional
affiliate of the American Civil Liberties Union, a nationwide, nonprofit, nonpartisan
organization dedicated to defending the principles embodied in our state and federal
Constitutions and our nation’s civil rights laws. ACLU-NC has brought and litigated
many cases under California’s Bane Act; accordingly, it has a longstanding interest
in ensuring that that statute is properly interpreted and applied.

Amicus curiae American Civil Liberties Union of the District of Columbia
(“ACLU-DC”) is a nonprofit, nonpartisan organization with more than 10,000
members. Throughout its sixty-four year existence, the ACLU-DC has advocated
for the constitutional rights of people who live in, work in, or visit the nation’s
capital. Because of the large presence of federal law enforcement in Washington,
D.C., a significant share of the ACLU-DC’s constitutional enforcement work has
involved federal officers, including actions for damages.! Accordingly, federal
officer accountability is a subject of particular interest to the ACLU-DC.

All parties have consented to the filing of this brief. Pursuant to Federal Rule

I See, e.g., Dellums v. Powell, 561 F.2d 242 (D.C. Cir. 1977); Harlow v. Fitzgerald,
457 U.S. 800 (1982); Hobson v. Wilson, 737 F.2d 1 (D.C. Cir. 1984); Lederman v.
United States, 291 F.3d 36 (D.C. Cir. 2002); Hartley v. Wilfert, 918 F. Supp. 2d 45
(D.D.C. 2013); Meshal v. Higgenbotham, 804 F.3d 417 (D.C. Cir. 2015); Black
Lives Matter D.C. v. Trump, 544 F. Supp. 3d 15 (D.D.C. 2021), aff’d sub nom.
Buchanan v. Barr, 71 F.4th 1003 (D.C. Cir. 2023).

1
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of Appellate Procedure 29(a)(4)(E), amici certify that no counsel for a party authored
this brief in whole or in part and that no person or entity other than amicus, its
members, or its counsel, made a monetary contribution to the preparation or
submission of this brief.
INTRODUCTION AND SUMMARY OF ARGUMENT

Amici write to urge the Court to reverse the denial of leave to amend for
Plaintiffs to assert Bane Act claims. See 1-ER-41-45. Permitting these claims to
proceed is the legally correct outcome, and it is also the one that harmonizes
foundational rule-of-law principles with due deference to the legislative process.

Since the Founding, the Supreme Court has recognized that rights, to be
meaningful, must be paired with remedies. See Marbury v. Madison, 5 U.S. 137, 163
(1803) (“The government of the United States has been emphatically termed a
government of laws, and not of men. It will certainly cease to deserve this high
appellation, if the laws furnish no remedy for the violation of a vested legal right.”).
Nonetheless, in recent years, the Court—citing separation of powers and the absence
of a congressionally created cause of action—has narrowed almost to the vanishing
point the scope of “Bivens” actions against federal officials for violations of
constitutional rights. See generally Egbert v. Boule, 596 U.S. 482 (2022).

Plaintiffs’ proposed Bane Act claims do not rely on Bivens. Instead, a Bane

Act claim is a cause of action under state law—the traditional means by which



Case: 25-3386, 10/22/2025, DktEntry: 16.1, Page 12 of 38

constitutional rights were enforced against federal officers for most of our history.
Unlike generations of Bivens plaintiffs, René¢ Quifionez and his small business do
not need to ask the courts to create a cause of action that a legislature has not. Instead,
his Bane Act claims invoke a cause of action that the California legislature
affirmatively created and that Congress expressly commanded should remain
available even where ordinary tort claims would be precluded.

More specifically: In the Westfall Act of 1988, Congress amended the Federal
Tort Claims Act (“FTCA”) to provide that a suit against the United States is
generally the exclusive remedy for tortious conduct of government employees acting
within the scope of their employment. 28 U.S.C. § 2679(b)(1). Congress also
provided, however, a crucial exception to this rule: the FTCA’s exclusive-remedy
provision “does not extend or apply to a civil action against an employee of the
Government [] which is brought for a violation of the Constitution of the United
States.” 28 U.S.C. § 2679(b)(2)(A) (hereinafter the “Westfall carveout”). Because
the Bane Act provides a remedy “for a violation of the Constitution of the United
States,” claims under that Act come within that exception.

With respect to the Bane Act, then, unlike in Bivens disputes, rule-of-law and
separation-of-powers principles do not pull in opposite directions. Instead, they both
demand the same result. To give effect to the will of Congress, and to enable

individuals to enforce their constitutional rights against federal officers, this Court



Case: 25-3386, 10/22/2025, DktEntry: 16.1, Page 13 of 38

should hold that Plaintiffs may bring claims under the Bane Act for Defendants’
unconstitutional seizure of their property.

Amici’s argument proceeds in three steps:

First, the Westfall carveout preserves claims against individual officers
“brought for a violation of the Constitution,” 28 U.S.C. § 2679(b)(2)(A), whether
brought via Bivens or a state cause of action. The statutory text does not limit the
exception to Bivens claims. The historical means to seek relief for a constitutional
violation by a federal officer was state law. Accordingly, as Judge Walker of the
D.C. Circuit has persuasively explained, the Westfall Act, by allowing plaintiffs to
continue to assert actions “brought for a violation of the Constitution,” affirmatively
preserved state-law claims brought to redress violations of the Constitution. See
Buchanan v. Barr, 71 F.4th 1003, 1016 (D.C. Cir. 2023) (Walker, J., concurring).
To hold otherwise, the Court would have to conclude that Congress eliminated a//
causes of action “brought for a violation of the Constitution of the United States” in
nearly every circumstance. Such a reading would render the Westfall exception
practically meaningless and would pose “serious constitutional question[s].”
Webster v. Doe, 486 U.S. 592, 603 (1988).

Second, the district court’s rejection of the plain-language reading of the
Westfall carveout, see 1-ER-43—45, misapplied two Supreme Court cases. The court

overread dicta from United States v. Smith, 499 U.S. 160 (1991), to address an issue
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the Court does not appear to have even considered, much less ruled on. And the
district court erroneously relied on the reasoning of FDIC v. Meyer, 510 U.S. 471
(1994), about claims brought under the FTCA, to adjudicate a claim that Congress
preserved as distinct from the FTCA.

Finally, because the elements of Plaintiffs” Bane Act claims include showing
a federal constitutional violation, they fit squarely into the Westfall carveout and are
thus preserved as a means of enforcing constitutional rights against federal officers.

ARGUMENT

The Federal Employees Liability Reform and Tort Compensation Act of 1988
is commonly known as the Westfall Act for the case it legislatively overruled,
Westfall v. Erwin, 484 U.S. 292 (1988). There, the Court held that federal employees
supervising a military supply depot lacked immunity from an ordinary state tort
claim brought by a worker who alleged that the defendants had negligently stored
toxic ash that was spilled and then burned the plaintiff when he inhaled it. /d. at 293-
94. The case alleged only simple negligence; no constitutional right is discussed
anywhere in the opinion.

Congress responded that same year by enacting the Westfall Act, which
provided that the remedy available under the Federal Tort Claims Act, 28 U.S.C.
§ 1346(b),

1s exclusive of any other civil action or proceeding for money damages
by reason of the same subject matter against the employee whose act or

5
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omission gave rise to the claim or against the estate of such employee.
Any other civil action or proceeding for money damages arising out of
or relating to the same subject matter against the employee or the
employee’s estate is precluded without regard to when the act or
omission occurred.

28 U.S.C. § 2679(b)(1).

Congress made this “exclusive remedy” provision subject to an important
exception: The Westfall Act preserves “a civil action against an employee of the
Government [] which is brought for a violation of the Constitution of the United
States,” 28 U.S.C. § 2679(b)(2)(A).

The Supreme Court has recognized that this carveout from the exclusive
remedy provision encompasses Bivens actions. E.g., United States v. Smith, 499 U.S.
160, 166 (1991). Plaintiffs’ attempt to assert Bane Act claims here raises the question
whether the Westfall carveout also encompasses other types of claims “brought for
a violation of the Constitution of the United States”: specifically, state-law claims,
which were “[f]or most of our history” available to “those injured by federal officers’
unconstitutional conduct.” Buchanan, 71 F.4th at 1012 (Walker, J. concurring).

Text, history, context, interpretative canons, and the serious constitutional
questions that would arise from a contrary reading, all demonstrate that the answer
is yes. The district court misapplied precedent when it reached the opposite
conclusion and held that Plaintiffs’ proposed amendment of their complaint to add

Bane Act claims would be futile. See 1-ER-43-45.
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Applying the proper understanding of the Westfall Act, Plaintiffs” Bane Act
claims should be allowed to proceed. The Bane Act is an express, legislatively-
enacted state-law cause of action, and “a violation of the Constitution of the United
States,” 28 U.S.C. § 2679(b)(2)(A), is a necessary element of Plaintiffs’ Bane Act
claims, according to the California Supreme Court’s authoritative construction of
the statute. Exactly like Bivens, then, each of Plaintiffs’ Bane Act claims is “a civil
action against an employee of the Government [] which is brought for a violation of
the Constitution of the United States,” 28 U.S.C. § 2679(b)(2)(A), and so it is
preserved by the Westfall carveout.

I. The Westfall Carveout Applies to State-Law Claims “Brought for a
Violation of the Constitution.”

A. Text and History. In construing a statute, courts “look first to its language,
giving the words used their ordinary meaning.” Roberts v. Sea-Land Servs., Inc., 566
U.S. 93, 100 (2012) (citation modified). And history can help elucidate that meaning.
See, e.g., Tanzin v. Tanvir, 592 U.S. 43, 49 (2020).

The plain language of the Westfall carveout is not limited in scope to federal
Bivens claims alone. By its terms, the Westfall carveout applies to any action
“brought for a violation of the Constitution,” 28 U.S.C. § 2679(b)(2)(A), no matter
the source of law.

History buttresses the plain meaning of the text. An action “brought for a
violation of the Constitution” has, since the Founding, been recognized to include

7
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state-law claims brought to vindicate constitutional rights. Indeed, for the vast
majority of our Nation’s history, such state-law-based claims would have been the
only source of law that fit this statutory language. “From the ratification of the Bill
of Rights until 1971 [when the Court decided Bivens], the Court did not create
‘implied private action[s] for damages against federal officers alleged to have

999

violated a citizen’s constitutional rights,”” yet such plaintiffs were not without
remedy because “[s]uits to recover such damages were generally brought under state
tort law.” Hernandez v. Mesa, 589 U.S. 93, 115-16 (2020) (Thomas, J., concurring).
“The Framers saw state common-law suits as an important check on federal
misconduct.” Buchanan, 71 F.4th at 1012 (Walker, J. concurring). In these suits for
damages, federal officials were beholden to state law, while “[f]ederal law . . .
supplie[d] the defense, if the conduct complained of was done pursuant to a federally
imposed duty.” Wheeldin v. Wheeler, 373 U.S. 647, 652 (1963). Where that defense
failed because the conduct was unconstitutional, damages were due.

The Supreme Court itself heard a number of early cases in which plaintiffs
deployed state-law causes of action against federal officers alleged to have engaged
in conduct that violated constitutional rights: Little v. Barreme, 6 U.S. 170 (1804)
(seizure of a ship); Meigs v. McClung’s Lessee, 13 U.S. 11 (1815) (taking of

property); Mitchell v. Harmony, 54 U.S. 115 (1851) (seizure of property); and United

States v. Lee, 106 U.S. 196 (1882) (taking of property without due process). These
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examples and others demonstrate that such “common-law causes of action remained
available through the 19th century and into the 20th.” Tanzin, 592 U.S. at 49; see
also Browder v. City of Albuquerque, 787 F.3d 1076, 1084 (10th Cir. 2015)
(Gorsuch, J., concurring) (“Often, after all, there’s no need to turn federal courts into
common law courts and imagine a whole new tort jurisprudence under the rubric of
§ 1983 and the Constitution in order to vindicate fundamental rights when we have
state courts ready and willing to vindicate those same rights using a deep and rich
common law that’s been battle tested through the centuries.”); see generally Richard
H. Fallon, Jr., Bidding Farewell to Constitutional Torts, 107 Cal. L. Rev. 933, 944
(2019) (discussing “the early practice in adapting ordinary tort law and associated
remedies into a mechanism for enforcing constitutional norms™).

Thus, before the Bivens decision in 1971, the state common law tort of
trespass “provided virtually the only civil remedy against Fourth Amendment
violations perpetrated by federal officials.” Akhil Reed Amar, Using State Law to
Protect Federal Constitutional Rights: Some Questions and Answers About
Converse-1983, 64 U. Colo. L. Rev. 159, 160 (1993). Indeed, in Bivens itself, the
Solicitor General argued that “there was no need to create a new federal remedy for
Fourth Amendment violations, because ‘a body of state law’ already provided
‘substantial recovery.”” Buchanan, 71 F.4th at 1017 n.6 (Walker, J., concurring)

(citation modified).
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After the Supreme Court’s recognition of the Bivens remedy in 1971—which
was available for most garden-variety constitutional violations until Ziglar v. Abbasi,
582 U.S. 120 (2017), reconfigured the doctrine—state-law claims for constitutional
violations may have come to seem superfluous and were rarely invoked. But even
after Bivens, “state law continued to provide causes of action for damages, even in
cases where Bivens was available.” Thomas A. Koenig & Christopher D. Moore, Of
State Remedies and Federal Rights, 75 Cath. U. L. Rev. (forthcoming 2025),
https://ssrn.com/abstract=4462807 (at pp. 15-16; footnotes omitted). In its early
Bivens jurisprudence, the Court acknowledged the existence of state-law causes of
action by finding them insufficient—not unavailable. See Carlos M. Vazquez &
Stephen 1. Vladeck, State Law, the Westfall Act, and the Nature of the Bivens
Question, 161 U. Pa. L. Rev. 509, 549-50 (2013) (analyzing Carlson v. Green, 446
U.S. 14 (1980)). And in Wilkie v. Robbins, 551 U.S. 537 (2007)—a more recent
Bivens case rejecting a claim for governmental retaliation against a landowner who
refused to grant the government an easement across his land—the Court observed
that the plaintiff had other remedies, including under state law, against the federal
officials he sued. Specifically, the plaintiff complained that Bureau of Land
Management employees had entered without permission onto the grounds of his
guest lodge; id. at 547; the Court stated that “there is no question” that the plaintiff

“had a civil remedy in damages for trespass”™ for that conduct, “if he could prove his
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allegations.” Id. at 551. Thus, the historical backdrop against which Congress passed
the Westfall Act underscores what the statute’s plain language makes clear: the
Westfall carveout preserves state-law (as well as Bivens) claims “brought for a
violation of the Constitution.” 28 U.S.C. § 2679(b)(2)(A).

This conclusion is further reinforced by the absence of any statutory language
within the Westfall carveout excluding state-law claims from its ambit. The lack of
limiting language is particularly striking when contrasted with the many explicit
exceptions and limitations that appear throughout the FTCA. See 28 U.S.C. § 2680
(listing 13 exceptions to the FTCA’s authorization of a cause of action against the
government). Courts “do not lightly assume that Congress has omitted from its
adopted text requirements that it nonetheless intends to apply, and our reluctance is
even greater when Congress has shown elsewhere in the same statute that it knows
how to make such a requirement manifest.” Jama v. Immigr. & Customs Enf’t, 543
U.S. 335, 341 (2005). Thus, “[w]hen Congress chooses not to include any exceptions
to a broad rule, courts apply the broad rule.” Bostock v. Clayton Cnty., 590 U.S. 644,
669 (2020). More generally, “it is never [the courts’] job to rewrite a constitutionally
valid statutory text.” Henson v. Santander Consumer USA Inc., 582 U.S. 79, 89
(2017).

Because an action “brought for a violation of the Constitution,” 28 U.S.C.

§ 2679(b)(2)(A), includes—indeed, has always included—actions under state law to
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vindicate constitutional rights, that is how the Court should interpret the phrase now.

B. Context. Not only is amici’s interpretation of the Westfall carveout faithful
to its text and history; the alternative is untenable. Reading the Westfall Act to
eradicate state-law suits “brought for a violation of the Constitution,”
§ 2679(b)(2)(A), would render that provision practically meaningless.

Consider the effect of the Westfall carveout on Bivens claims in isolation. As
interpreted by the Supreme Court, the carveout preserves only the narrow set of
claims arising under the specific circumstances present in the three early Supreme
Court cases recognizing Bivens actions. Bivens analysis today proceeds in two steps:
(1) determine “whether the case presents a new Bivens context,” and, if so, (2)
determine whether “there are special factors” that suggest “there is even a single
reason to pause before applying Bivens in a new context.” Egbert v. Boule, 596 U.S.
482, 492 (2022) (emphasis added; citation modified); see also Goldey v. Fields, 606
U.S. 942, 944 (2025) (per curiam) (applying the two-step analysis). The Supreme
Court has squarely recognized a Bivens claim in just three circumstances—a
warrantless search and seizure in a home, employment discrimination by a Member
of Congress based on sex, and denial of medical care at a prison. See Hernandez,
589 U.S. at 116. Thus, under step one of the analysis, virtually any situation outside
of those three “contexts” is “new.” See Ziglar v. Abbasi, 582 U.S. 120, 139 (2017)

(“If the case 1s different in a meaningful way from previous Bivens cases decided by
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this Court, then the context is new.” (emphasis added)).

When the context is “new,” a court must then ask whether “special factors”
counsel against allowing Bivens to apply. “Special factors” may include “even . ..
the potential” that “judicial intrusion into a given field might be harmful or
inappropriate.” Egbert, 596 U.S. at 496 (citation modified). As a practical matter,
then, courts have functionally limited Bivens claims to cases presenting close to the
same facts as those considered in the Supreme Court’s first three Bivens cases. See
generally Byrd v. Lamb, 990 F.3d 879, 883 (5th Cir. 2021) (Willett, J., specially
concurring) (“Virtually everything beyond the specific facts of the Bivens trilogy is
a new context . . . . And new context = no Bivens claim.” (citation modified)).

If the Court were to disregard the plain text of the Westfall carveout and hold
that the FTCA forecloses constitutional claims raised under state law, the Westfall
carveout would be rendered meaningless in all but the narrow set of cases in which
Bivens remains a viable path. That reading of § 2679(b)(2)(A) is thoroughly
implausible. It would assume Congress, without saying so, meant to differentiate the
three cases that happened to reach the Supreme Court in the first decade of the Bivens
doctrine from every other alleged constitutional violation committed by federal
actors. If Congress intended this result, it would have said so explicitly—just as it
did in specifying other exceptions in the next section of the FTCA. See 28 U.S.C.

§ 2680 (listing exceptions to liability).
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The practical results of this incorrect reading, moreover, would be profound,

foreclosing liability for officers who have committed egregious constitutional

violations yet who are unreachable under Bivens. For instance, in the last three years,

federal courts in California have held that Bivens provides no redress for a range of

dramatic constitutional violations including (as alleged in the complaints):

attacks on protesters and press by federal agents, who “snatched [a
protester] off the street and put [him] in an unmarked van” while
wearing “military-style uniforms . . . and held him in jail with no
explanation,” shot a clearly-identified journalist “in the head with an
impact munition while he was lawfully attending the protests,” and
“hurled” a tear-gas canister “into [a protester’s] head, causing a three-
inch gash to her forehead,” Pettibone v. Russell, 59 F.4th 449, 451 (9th
Cir. 2023);

the fabrication of evidence by federal agents, resulting in the plaintiff’s
arrest and criminal prosecution, see Sheikh v. U.S. Dep’t of Homeland
Sec., 106 F.4th 918, 921 (9th Cir. 2024);

the terrorizing of a six-year-old child by the execution of a warrant with
excessive force, including brandishing machine guns at the child,
“tagg[ing] [him] with the laser of his assault rifle on his chest, then on
his forehead,” and then interrogating him without his parents behind
closed doors, all after he watched his father arrested and shackled at
gunpoint, MT by & through Zubkova v. United States, No. 3:22-cv-
00171-BEN-KSC, 2023 WL 2468948, at *1-*2, *13 (S.D. Cal. Mar.
10, 2023); and

several injuries in federal prisons, including a battery occurring on
account of prison officers’ failure to change the victim’s cell after
learning his cellmate cut his nose with a razor, see Garraway v. Ciufo,
No. 1:17-cv-00533-KIM-GSA, 2025 WL 1027523, at *1, *6 (E.D. Cal.
Apr. 7, 2025); a fall from a top bunk caused by a seizure resulting from
a medical condition that prison officers were aware of but did not
accommodate despite plaintiff’s request, see Young v. Williams, No.
22-cv-00125-AJB-KSC, 2025 WL 2200735, at *1, *8 (S.D. Cal. Aug.
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1, 2025); and a brutal beating by prison guards who slammed the victim
against the wall, kicked him in the face and ribs, and stomped on his
back, see Cervantes v. Stickles, No. 5:22-cv-00384-PA-JC, 2024 WL
3731798, at *2, *8-*9 (C.D. Cal. Jun. 3, 2024), report and rec. adopted,
2024 WL 3730249 (C.D. Cal. Aug. 6, 2024).

It would be both unjust and inconsistent with the legislative commands of two
separate legislatures (California’s in enacting the Bane Act, and Congress in
preserving it) to deny relief under the Bane Act to plaintiffs who could substantiate
these constitutional violations.

C. Statutory Canons. Principles of statutory interpretation likewise support
reading the Westfall exception to permit state actions “brought for a violation of the
Constitution.” 28 U.S.C. § 2679(b)(2)(A).

First, Congress does not “hide elephants in mouseholes.” Whitman v. Am.
Trucking Ass 'ns, 531 U.S. 457, 468 (2001). It is unlikely that Congress would have
silently abrogated an essential check on federal power inherited from the English
common law tradition and relied upon since the Founding—one that “profoundly
influenced the drafting of the Fourth Amendment” itself. Buchanan, 71 F.4th at 1015
(Walker, J., concurring) (citation modified). In this case, the text Congress enacted
reflects the opposite intent—the Westfall carveout evidences a desire to preserve
rather than scuttle constitutional enforcement actions.

Second, ‘“‘statutes which invade the common law . . . are to be read with a

presumption favoring the retention of long-established and familiar principles,
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except when a statutory purpose to the contrary is evident.” United States v. Texas,
507 U.S. 529, 534 (1993) (citation modified); accord, e.g., Exxon Shipping Co. v.
Baker, 554 U.S. 471, 489 (2008). Given the long history of common-law actions to
enforce constitutional rights, this canon applies with full force here. Congress would
be expected to use “exceptionally clear language” to abrogate state-law tort suits;
not only does no such language appear, but as noted, the text of the statute dictates
the opposite result, as the Westfall Act contains text “tailored to preserve” such
remedies. Buchanan, 71 F.4th at 1017 (Walker, J., concurring).

If Congress had intended § 2679(b)(2)(A) to apply only to Bivens actions and
not to their traditional state-law counterparts, Congress could have drafted the
Westfall carveout to apply only to actions “brought under Bivens v. Six Unknown
Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971)” or only
those “brought under federal law for a violation of the Constitution.” The enacted
text is not limited in these ways. Cf. Bostock, 590 U.S. at 656-57 (refusing to read
limitations into a statute where “Congress could have taken a more parsimonious
approach” but did not). Accordingly, the presumption in favor of common law
principles counsels against reading limitations into that provision.

D. Constitutional Avoidance. The Court should adhere to the plain meaning
of the Westfall carveout for yet another reason as well: failing to do so would

produce a potential constitutional infirmity. “[W]hen deciding which of two
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plausible statutory constructions to adopt . . . [i]f one of them would raise a multitude
of constitutional problems, the other should prevail—whether or not those
constitutional problems pertain to the particular litigant before the Court.” Clark v.
Martinez, 543 U.S. 371, 380-81 (2005).

Excluding state-law claims from the ambit of § 2679(b)(2)(A) would raise
“serious constitutional question[s]” by leaving many plaintiffs without “any judicial
forum for a colorable constitutional claim.” Webster v. Doe, 486 U.S. 592, 603
(1988); accord, e.g., Bowen v. Mich. Acad. of Fam. Physicians, 476 U.S. 667, 681
n.12 (1986); Johnson v. Robison, 415 U.S. 361, 366 (1974); Ctr. for Biological
Diversity v. Bernhardt, 946 F.3d 553, 561 (9th Cir. 2019).

Understanding how an unduly narrow reading of the Westfall Act carveout
obstructs judicial review of certain constitutional claims requires a brief review of
the scope of the FTCA and of Bivens—the only means by which one could sue
federal officers for damages if amici’s position were rejected. To the extent
constitutional violations are tortious, the FTCA may reach them, as it provides a
cause of action against the United States for individuals injured by federal
employees’ conduct where it is within the scope of their employment and would be
tortious under local law. 28 U.S.C. § 1346(b)(1). But some constitutional claims will
escape the FTCA’s reach because of its many exceptions. For instance, the FTCA is

unavailable for claims “arising out of assault, battery, false imprisonment, false
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arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation,
deceit, or interference with contract rights,” except for those falling within the first
six categories if committed by an “investigative or law enforcement officer.” 28
U.S.C. § 2680(h). The FTCA is likewise unavailable for certain claims involving
customs, taxation, or the detention of property more generally by “any other law
enforcement officer,” 28 U.S.C. § 2680(c); claims “caused by the imposition or
establishment of a quarantine by the United States,” id. § 2680(f); claims arising
abroad, id. § 2680(k); and certain claims involving the mail, id. § 2680(b), admiralty,
id. § 2680(d), national security, id. § 2680(e), monetary regulation, id. § 2680(1), the
military, id. § 2680(j), or a swath of federal entities—the Tennessee Valley
Authority, Panama Canal Company, or “a Federal land bank, a Federal intermediate
credit bank, or a bank for cooperatives,” id. § 2680(1), (m), (n). Thus, a cross-section
of serious constitutional violations would, even if tortious under state or local law,
evade judicial redress under the FTCA—including, for instance, interference with
contract rights based on a person’s race, see id. § 2680(h), seizure by a federal
customs officer of a book or film based on its content, see id. § 2680(c); seizure of
a federal prisoner’s religious items by correctional officers, see Ali v. Fed. Bureau
of Prisons, 552 U.S. 214, 216 (2008) (so holding, pursuant to § 2680(c)); and

detaining people under quarantine because of a pandemic, see 28 U.S.C. § 2680(f).
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These lacunae might, during a period of history, have been filled by Bivens
actions. But because the Bivens remedy has (as detailed above) been drastically
limited, that remedy is now unavailable to fill in the gaps in the FTCA’s coverage
as to many constitutional violations by federal officers.

All that 1s left to fill these gaps are the traditional, historical remedies: state
claims “brought for a violation of the Constitution” pursuant to the Westfall
carveout. But if that statute is read to exclude such state-law claims as well, a subset
of constitutional violations by federal officers would lie beyond the reach of a civil
remedy.

That result would raise a “serious constitutional question.” Webster, 486 U.S.
at 603; see also Byrd, 990 F.3d at 883-84 (Willett, J., specially concurring) (warning
that it would raise ““serious constitutional concerns” to “slam][ ] shut” the “courthouse
doors” on “victims of unconstitutional conduct”); William Baude, Bivens Liability
and Its Alternatives, Summary, Judgment (Feb. 27, 2020) (“It does seem perverse to
think that Congress can eliminate state law damages for constitutional violations
without either Congress or the courts providing an alternative.”), at
https://perma.cc/BL77-3JSU. As Judge Walker observed, “If federal officers had
been above the law at the Founding, the new rights won at Yorktown and guaranteed
by the Bill of Rights would have been significantly declawed.” Buchanan, 71 F.4th

at 1015 (Walker, J., concurring).

19



Case: 25-3386, 10/22/2025, DktEntry: 16.1, Page 29 of 38

In sum, amici’s reading of the Westfall Act “finds support in the text of the
statute, accords with Founding-era principles of officer accountability, and closes a
remedial gap—ensuring relief for those injured by federal officers’ unconstitutional
conduct.” Buchanan, 71 F.4th at 1017 (Walker, J., concurring). For all of these
reasons, the Court should read the Westfall carveout as encompassing both Bivens
and state-law claims “brought for a violation of the Constitution.” 28 U.S.C.
§ 2679(b)(2)(A).

II.  The District Court’s Reasons for Rejecting the Plain Meaning of the
Westfall Carveout Do Not Withstand Scrutiny.

In denying leave to amend to add Bane Act claims and rejecting Plaintiffs’
text- and history-based reading of the Westfall Act, the district court relied
principally on United States v. Smith, 499 U.S. 160 (1991). See 1-ER-44-45. That
case, however, never considered, much less ruled on, the argument Plaintiff
advances here. Smith involved a garden-variety medical malpractice claim, not a
claimed constitutional violation, see 499 U.S. at 162, so the scope of the Westfall
carveout was not at issue. The district court is correct that Smith described the
Westfall carveout as applying to “a Bivens action.” Id. at 166. But that opinion
neither suggested that the carveout applies only to Bivens actions, nor did it
otherwise opine on or even mention the question presented here: whether state-law
causes of action for federal constitutional violations are also “brought for a violation
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of the Constitution of the United States” and therefore, like Bivens, preserved by the
Westfall carveout.

“Questions which merely lurk in the record, neither brought to the attention
of the court nor ruled upon, are not to be considered as having been so decided as to
constitute precedents,” Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 170
(2004) (citation modified), “and no resolution of them may be inferred.” Ill. State
Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 183 (1979); see also
Thomas v. Clements, 797 F.3d 445, 448 (7th Cir. 2015) (Easterbrook, J., concurring
in denial of rehearing) (noting that “an unreasoned assertion on which no one had
focused” is “the judicial equivalent of a rumor chain”).

The district court also cited Smith for the point that the Court should not read
“additional exceptions” into the Westfall Act beyond those enumerated in
§ 2679(b)(2). 1-ER-44. But that principle—with which amici have no quarrel—
likewise does not resolve the question before this Court now. Unlike the plaintiff in
Smith, Mr. Quiionez here asks not for an additional exception to the FTCA’s limits,
but rather for the Court simply to apply the full scope of the exception expressly
provided by Congress.

The district court’s reliance on FDIC v. Meyer, 510 U.S. 471 (1994), and its
progeny, including this Circuit’s unpublished opinion in Lewis v. Mossbrooks, 788

F. App’x 455 (9th Cir. 2019), see 1-ER-45, was also misplaced. That line of cases
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addresses an issue distinct from the one presented here: whether a Bane Act claim
could be a basis for a claim under the FTCA. See Meyer, 510 U.S. at 477 (holding
that constitutional tort claims are “not actionable under [28 U.S.C.] § 1346(b)”
because “§ 1346(b) does not provide a cause of action for such a claim™); Lewis, 788
F. App’x at 460 (affirming the dismissal a Bane Act claim because there is no
indication that the “FTCA waiver [of sovereign immunity] extends to Bane Act
claims deriving from constitutional violations”). An FTCA claim based on the Bane
Act 1s not what Mr. Quifionez asserts here. As explained above, he brings a claim of
the type that the Westfall Act preserved as distinct from the FTCA: a claim “brought
for a violation of the Constitution of the United States.” 28 U.S.C. § 2679(b)(2)(A).
Put another way, it is irrelevant that the Bane Act cannot serve as a predicate for an
FTCA claim, because Mr. Quifionez invokes the Bane Act as his cause of action,
not as the basis for an FTCA claim.?

Even the district court understood that Meyer, Lewis, and the other cases
relying on them stood for “the proposition that plaintiffs cannot assert Bane Act

claims under the FTCA premised on federal constitutional violations.” 1-ER-45

2 This is the same reason that a Bivens claim may proceed, in the rare instances it
remains available, without showing that federal constitutional violations are
actionable as such via the FTCA itself. If this were not so, then Meyer’s holding
would have spelled the end of all Bivens claims back in 1994—which it did not. See
Bruns v. Nat’l Credit Union Admin., 122 F.3d 1251, 1255 (9th Cir. 1997) (explaining
that “the FTCA does not exclude a Bivens claim” and citing Meyer).
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(emphasis added). The court just failed to appreciate that Mr. Quifionez, heeding this
precedent, brings an entirely different type of claim—claims under the Bane Act
itself.

Of the handful of judges who have considered the question presented by Mr.
Quinonez’s claim, a majority support amici’s reading of the statute. As discussed
above, Judge Walker’s opinion in Buchanan supports Plaintiff’s position. So does
the district court’s opinion on remand from Buchanan: although Judge Friedrich
declined to adopt the most expansive reading of the Westfall Act as extending to all
state-law tort claims brought for the purpose of redressing a constitutional violation,

(114

she endorsed the proposition that “‘a civil action . . . brought for a violation of the
Constitution” must require a plaintiff to plead a constitutional violation either as a
Bivens claim or as part of his cause of action.” Black Lives Matter D.C. v. Barr, No.
20-cv-1469 (DLF), 2024 WL 3300158, at *9 (D.D.C. July 4, 2024) (emphasis
added). Plaintiffs’ Bane Act claims, as amici explain in Part III below, squarely meet
that description—that is, they require Plaintiffs to plead a constitutional violation as
a specific element.

Other judges have found the reasoning of Judges Walker and Friedrich
persuasive: Judge Matey has cited Judge Walker’s opinion approvingly, Cross v.

Buschman, No. 22-3194, 2024 WL 3292756, at *5 n.12 (3d Cir. July 3, 2024)

(Matey, J., concurring), and Judge Lamberth subsequently adopted Judge Friedrich’s
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reasoning “in full.” Rise v. Bagshaw, No. 1:24-cv-2388-RCL, 2025 WL 1380478, at
*15 (D.D.C. May 13, 2025).

Even decisions rejecting amici’s position offer some support for it. Judge
Klausner (in two separate cases), recognized that the text of the Westfall Act
supports Plaintiff’s position—*“the language of § 2679(b)(2)(A) broadly suggests
that any action brought for Constitutional violations may escape the FTCA’s
exclusivity”—but discounted the text based on the same dicta from Smith on which
the district court here erroneously relied and that amici discuss above. Pearsons v.
United States, 723 F. Supp. 3d 825, 832 (C.D. Cal. 2024); Mellein v. United States,
No. 2:23-¢v-7970-RGK-MAR, 2024 WL 1601802, at *5 (C.D. Cal. Mar. 14, 2024).3

In sum, the cases cited by the district court here do not cast any doubt on the
plain-language reading of the Westfall Act that amici urge, and the few decisions

that have considered amici’s reading, on balance, provide support for it.

3 Amici note for the sake of comprehensiveness that the Third Circuit took the same
view as the district court here, but in a case where the plaintiff effectively conceded
the point by “offer[ring] no counterargument in her papers or at oral argument,”
Henry v. Essex Cnty., 113 F.4th 355, 364 (3d Cir. 2024), and one district court
expressed concern that Judge Walker’s “reasoning has not caught on elsewhere,”
Pompy v. Moore, No. 19-10334, 2024 WL 845859, at *12 (E.D. Mich. Feb. 28,
2024), aff’d sub nom. Pompy v. First Merchants Bank, No. 24-1249, 2025 WL
2694801 (6th Cir. May 23, 2025) (mem.), before ultimately dispensing with the
common law claim before it on the distinct ground that it did not satisfy the elements
of the relevant tort, see 2024 WL 845859, at *13. Amici submit that novelty is not a
reason to reject the plain meaning of statutory text.
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III. Plaintiffs’ Bane Act Claims Are “Brought for a Violation of the
Constitution.”

Once it i1s recognized that state-law actions are included among actions
“brought for a violation of the Constitution,” the next question is what type of state-
law claim meets this description. Judge Walker’s Buchanan concurrence posited two
possibilities—one broad, one narrow. Under the broader reading, any state tort claim
brought for the purpose of vindicating constitutional rights qualifies as an action
“brought for a violation of the Constitution.” Buchanan, 71 F.4th at 1016 (Walker,
J., concurring). Under the narrower view, the only state claims to which the Westfall
carveout extends are those that provide a cause of action for constitutional violations
specifically, such that “a constitutional violation is part of the plaintiff’s cause of
action.” Id.; accord Black Lives Matter D.C., 2024 WL 3300158, at *9 (rejecting the
broader view, but “conclud[ing] that ‘a civil action . . . brought for a violation of the
Constitution” must require a plaintiff to plead a constitutional violation either as a
Bivens claim or as part of his cause of action.” (emphasis added)).

Here, the Bane Act satisfies the narrower reading of the Westfall carveout, so
the Court need not consider the broader approach at all. Because a federal
constitutional violation is a required element of Plaintiffs’ Bane Act claims, these
claims are, as a matter of ordinary language, “brought for a violation of the
Constitution”—just as a claim for battery is “brought for” an unconsented touching

and a claim for trespass is “brought for” an unconsented entry onto land (and, for
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that matter, just as a Bivens claim is “brought for a violation of the Constitution,”
too). Because the Bane Act satisfies even the narrowest reading of the Westfall
carveout, that is enough to resolve this case. (And it would be a narrow resolution,
too: amici are aware of only three other states’ statutes that could be used to assert

constitutional claims against federal officers like those allowed by the Bane Act. See
Mass. Gen. Laws ch. 12, § 11H-I; Me. Stat. tit. 5, § 4682.1-A; N.J. Stat. Ann. § 10:6-
2(c).)

California’s Tom Bane Civil Rights Act provides a cause of action for
damages against a person who, “whether or not acting under color of law, interferes
by threat, intimidation, or coercion, or attempts to interfere by threat, intimidation,
or coercion, with the exercise or enjoyment by any individual or individuals of rights
secured by the Constitution or laws of the United States” (or by state law). Cal. Civ.
Code § 52.1(b); see id. § 52.1(c) (authorizing private suits).

The California courts have confirmed what the plain language makes clear:
where a plaintiff seeks redress under the Bane Act for “interfere[nce]” “with the
exercise or enjoyment . . . of rights secured by the Constitution . . . of the United
States,” a federal constitutional violation is a necessary element of a Bane Act claim.
Specifically, the California Supreme Court has held that a Bane Act claim failed
where “plaintiffs presented no evidence that defendants interfered with Jones’s

constitutional rights,” Jones v. Kmart Corp., 949 P.2d 941, 943-944 (Cal. 1998)—
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thus demonstrating that a constitutional violation is an element of the claim. (“The
word ‘interferes’ as used in the Bane Act means ‘violates.”” Austin B. v. Escondido
Union Sch. Dist., 57 Cal. Rptr. 3d 454, 472 (Cal. Ct. App. 2007).) Applying Jones
and its progeny, California courts have continued to instruct that a constitutional
violation is an element of a Bane Act claim. See, e.g., Venegas v. Cnty. of Los
Angeles, 87 P.3d 1, 14 (Cal. 2004); Allen v. City of Sacramento, 183 Cal. Rptr. 3d
654, 676 (Cal. Ct. App. 2015); Quezada v. City of Los Angeles, 166 Cal. Rptr. 3d
479, 491 (Cal. Ct. App. 2014).

Adhering to California courts’ construction of California law, this Court has
recognized that “intentional interference or attempted interference with a state or
federal constitutional or legal right” is an “element[]” of a Bane Act claim.
Rodriguez v. Cnty. of Los Angeles, 891 F.3d 776, 800 (9th Cir. 2018) (citing Allen,
supra); see also, e.g., Reese v. Cnty. of Sacramento, 888 F.3d 1030, 1041 (9th Cir.
2018) (“Reese alleged a Bane Act violation based upon the same facts as his Fourth
Amendment excessive force claim.”). And this Court has described the Bane Act in
terms that are a near match for the Westfall Act’s “civil action . . . brought for a
violation of the Constitution,” 28 U.S.C. § 2679(b)(2)(A): “the Bane Act” “is a cause
of action for violations of constitutional . . . rights.” Rivera v. Cnty. of Los Angeles,

745 F.3d 384, 393 (9th Cir. 2014).
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In sum, precedents from both California courts and this Court demonstrate
that a Bane Act claim predicated on a federal constitutional violation fits
comfortably within the Westfall carveout, because “a constitutional violation is part
of the plaintiff’s cause of action.” Buchanan, 71 F.4th at 1016 (Walker, J.,
concurring). Accordingly, the Westfall Act preserves such a claim against federal
officers just like it preserves Bivens claims. The district court erred in holding

otherwise.
CONCLUSION
The Court should reverse the decision denying leave to amend.
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